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Dear Anna and Norman,

Thank you very much for raising the question regarding the compatibility of the Independent Monitoring Boards with the provisions of the Optional Protocol to the UN Convention against Torture (OPCAT), specifically provisions relating to National Preventive Mechanism (NPM) given that IMBs now have been designated to form part of the NPM for the United Kingdom. As you may know, Prof Evans as the UK member of the UN Subcommittee on Prevention of Torture (SPT) must refrain from commenting on issues concerning the implementation of OPCAT in the UK. However the Human Rights Implementation Centre has considered the issue carefully and would like to offer the following comments. 
While the OPCAT leaves it open to states parties to decide the appropriate model for their respective NPM as well as mode of its designation, the instrument prescribes certain characteristics that every NPM must satisfy. Articles 17 and 18 of OPCAT put a strong emphasis on the independence of the NPMs and thus NPMs are to be independent in their overall functioning which includes such aspects as composition of the NPM, the appointment of its members, the discharge of the mandate and the funding of the NPM. 
Moreover, whilst traditionally emphasis is put on the need to ensure that an institution is independent of the executive, the reading of OPCAT clearly points to a wider understanding of the notion of ‘independence’. This is also confirmed by the United Nations Subcommittee on Prevention of Torture (SPT) who in its ‘Preliminary guidelines for the ongoing development of national preventive mechanisms’ (See: CAT/C/40/2, at para 28) stated:
‘The independence of the national preventive mechanism, both actual and perceived, should be fostered by a transparent process of selection and appointment of members who are independent and do not hold a position that could raise questions of conflict of interest’.
It thus follows that the issue of independence of NPM must be approached from a wider perspective than just examining the independence of the executive and rather extends to whole criminal justice system. Furthermore, it must be noted that ‘independence’ includes not only formal independence but also perceived one, which, as many studies have shown, may be even more important contributing factor to the effectiveness of a particular body. Consequently the members of NPMs must be and must be seen to be personally and institutionally independent of the state authorities. 
As you indicate, a number of IMB members are also magistrates and this poses a question as to whether it is appropriate for such persons to continue to serve as members of IMBs, given that IMBs now form a part of the UK NPM and thus provisions stipulated above are applicable to IMBs as a whole.

Approaching the issue from a formal perspective, it is hard to reconcile these. 
First and foremost, the last paragraph of the Preamble to the OPCAT emphasizes that preventive mechanisms envisaged by the instrument are intended as ‘non-judicial means’ for preventing torture and other ill-treatment. This strongly suggests that the drafters of the OPCAT acknowledged that other monitoring mechanism may exist in the country, including judicial ones, but that in case of OPCAT the ‘independence’ required of NPMs includes also independence of the judiciary as well as of the executive as NPMs are intended to be ‘non-judicial means’. 


Moreover, the NPMs are mandated to carry out a system of preventive visits to places of deprivation of liberty with the aim of protecting those deprived of their liberty from torture and other inhuman or degrading treatment and punishment. There are various rights which OPCAT prescribes to the NPMs in order to fulfil their visiting mandates, like the right to have private interviews with detainees and anyone else the NPM deems necessary. Magistrates however form an integral part of the UKs’ criminal justice system, they decide on persons’ innocence and guilt and may in fact sentence someone to serve a time in prison. If the magistrates are to be members of the NPM, a clear conflict of interest arises: both personally and institutionally magistrates become those who have sentenced an individual and those who are to provide an independent oversight over the treatment of those deprived of their liberty. This appears to undermine the necessary atmosphere of openness on the part of the detainees and public officials at the place of detention so that they may feel unable to disclose the true state of affairs in the place. It also undermines the perceived independence of the NPM.
Moreover, in discharge of their preventive mandates, NPMs are to have other powers, like the right to submit proposals and observations to draft and existing legislation. Thus the NPMs are to have a wider interaction with the criminal justice system than just visiting mandate, challenging it so as to ensure that the system as a whole is not conducive to even the slightest possibility of such abhorrent practices as torture and ill-treatment. Magistrates conversely are part of the very system the NPMs are to challenge and this poses a further clear conflict of interest.
Finally, Article 18(2) of the OPCAT notes the need for the NPMs to have diverse membership in terms of professional knowledge and also in terms of gender and ethnic minority representation which is challenging to fulfil if the majority of members are magistrates.

There is no doubt that IMBs around the country have made a significant contribution to the criminal justice system over decades, have acquired a wealth of experience and sound reputation. IMBs have and continue to play a vital role in ensuring a comprehensive system of visiting places of deprivation of liberty. All this could be usefully utilised within the UK NPM. As you note, magistrates form minority, albeit significant one, amongst the membership of the IMBs around the country. This appears to be a factor that should be taken into consideration when making an overall assessment on the appropriateness of the magistrates serving as members of the UK NPM. It should be an aspect that the National Council should consider carefully when assessing the role of the IMBs in the NPM for the UK and should approach this as an opportunity to review the operation of IMBs with the view of preserving the excellence of their expertise and ensuring compliance with the provisions of OPCAT. 
We hope that these comments prove useful for your discussions and of course remain at your disposal should we be able to be of any further assistance.

Sincerely yours,

Dr Elina Steinerte
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