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ABSTRACT 

Debate has raged whether it is ever right to use children in conducting
research in the social sciences. Some have argued that the use of a non-
consenting subject or a subject whose consent is often doubtful, such as is the
case with children, is wrong whether or not there is any risk posed to the sub-
ject. Others support such research provided it involves no discernible risk to
the children. Social science researchers may enlist children in their studies of
social processes for a variety of reasons. Such research raises a number of
complex ethical and legal problems and challenges that have unfortunately
not been addressed in many countries including Botswana. For example, may
the researcher obtain the information he needs based on the consent of the
child or his parent or both? What are the obligations of the researcher who
learns of secrets that the child would rather keep from his parents, to his own
detriment? These are some of the questions that this article will attempt to
address. It begins by showing why children constitute a special research popu-
lation that deserve special attention. It then considers some of the fundamental
ethical principles that usually apply in social research involving children. This
is followed by an attempt to identify some of the legal principles that could be
invoked to protect children in such situations. It is contended that the sensi-
tive nature of children and the fact that their use in social research, whilst
sometimes unavoidable and beneficial, carries certain risks that justify the
introduction of legislation in Botswana to regulate and protect them from any
abuse they may be exposed to due to their immaturity. 

1. INTRODUCTION 

Although the origins of the children’s rights movements can be traced
back to the nineteenth century, it is only in the last 20 years that there
has been a growing recognition of the importance of listening to chil-
dren’s views and wishes. The major turning point was the adoption of
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the UN Convention on the Rights of the Child in 1989. Article 12
states that ‘State parties shall assure to the child who is capable of
forming his or her own views the right to express those views freely in
all matters affecting the child, the views of the child being given due
weight in accordance with the age and maturity of the child’. Botswana,
which ratified this Convention in 1995, has not yet taken any practical
steps to incorporate its provisions in its laws.1 

Nevertheless, the changes in emphasis in children’s rights in the last
decade is reflected in one of the major areas in which these rights are
usually at risk, that is, the use of children in social science research.
Debate has raged whether it is ever right to use children in conducting
such research. Some have argued that the use of a non-consenting
subject or a subject whose consent is often doubtful, such as is the case
with children is, wrong whether or not there is any risk posed to the
subject.2 Others support such research provided it involves no discern-
ible risk to the children used.3 

In spite of the debate children are increasingly being used for a variety
of reasons as active participants in research. Such research usually
provides material for trying to solve some of the social problems con-
fronting children such as sexual abuse, gang behaviour, teenage preg-
nancy, substance abuse and exposure to HIV/AIDS infection. In carrying
out such research social science researchers are confronted with,
amongst other things, decisions concerning not only the rights of the
children directly involved but also the role of others, such as their par-
ents or guardians, the institutions where these children are studying
and even the community at large. What role do the latter play in deci-
sions as to whether or not a child should participate in a research
project? Besides this, social research may expose children to many
risks, such as pain, failure, stress and manipulation. 

One cannot simply treat children like adults. They are not adults.
One must treat them like children, but in a way that adults normally
do not treat children – as persons with rights rather than mere objects
of concern. In general, social research involving the use of children
raises a number of complex ethical and legal problems and challenges.
For example, a researcher may want to conduct a research amongst
first year law students about their sexual orientation. He is not sure all
of them will want to participate. Is it proper for him to circumvent the
consent of individual students by relying solely on the consent of the
Head of the Law department? What are the obligations of a researcher
who, in the course of his research amongst 16-year-olds, discovers
widespread use of cocaine, marijuana and alcohol on a daily basis? Is
he obliged to disclose this information to the children’s parents or the
school authorities? Is it proper for a researcher to allow children to
participate in an HIV/AIDS prevention research without the consent
of their parents? Thus, unless one is dealing with virtuous children in
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a pristine context, a researcher will see things of which he may not
approve that will place him in a dilemma. He must strike a balance
between respecting the rights of parents and guardians, and protect-
ing the interests of the child. 

There is evidence to show that at international level, serious
attempts have been made to take children’s rights seriously.4 Insofar as
the position of children in research is concerned, there are countries
such as Botswana where there remains considerable uncertainty over
the ethical and legal restraints within which researchers should oper-
ate. A lot of research today, especially that dealing with the HIV/AIDS
pandemic, is bound to involve children as active participants in one
way or another. This article will look at some of the possible ethical
and legal principles that may apply. It begins by looking at why children
constitute a special research population that deserve special attention.
It then considers some of the fundamental ethical principles that usually
apply in social research involving children. This is followed by an
attempt to identify some of the legal principles that could be invoked
to protect children in such situations. It is contended that the sensitive
nature of children and the fact that their use in social research, whilst
sometimes unavoidable and beneficial, carries certain risks that justify
the introduction of legislation to regulate and protect them from any
abuse they are exposed to due to their immaturity. 

2. CHILDREN AS A SPECIAL RESEARCH POPULATION 

Although children as a class of research participants for reasons that
are later examined deserve special attention, the term ‘children’ needs
some explaining. It embraces a remarkably heterogeneous group of
individuals who vary significantly in their developmental capabilities.
As a result of this, in Botswana, as in many legal systems, the word
‘child’ is defined in various ways in different contexts. For example, in
the law of contract, a child who has not celebrated his seventh birthday
(an infans) is always regarded as being incapax (lacking capacity). The
actual mental ability of such a child is irrelevant as there is an irrebut-
table presumption that he lacks contractual capacity.5 A child over the
age of seven and under the age of 14 years (an impubes) also lacks
contractual capacity. However, there is a rebuttable presumption that
renders him incapax until the contrary is proved. The proof that he has
such capacity lies with the party that alleges it. 

An interesting series of definitions is provided by the Children’s Act
1981. Section 2 defines an ‘infant’ as, ‘a person under the age of seven
years’, a ‘child’, as ‘any person who is under the age of 14 years’,
and a juvenile, as ‘a person who has attained the age of 14 years and
is under the age of 18 years’. On the other hand, Section 49 of the
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Interpretation Act 1984 states that the age of majority is 21 years.6

Children in this context therefore covers all persons who have not yet
celebrated their 21st birthday, although they may in some cases and
situations be referred to as infants, juveniles, young persons, adoles-
cents or minors. What is however clear from all this is that the particu-
lar age of the person classified as a child matters. 

There are several unique vulnerabilities of children that affect their
role as research participants. These may be summarized in four main
points.7 

Firstly, because of their more limited cognitive competences and
experiential backgrounds, children are likely to have more difficulties
than adults in understanding the research process; the younger they
are, the greater the difficulties. Their limited understanding of their
role as research participant will also make it difficult for them to be
able to fully appreciate the significance of informed consent, their
freedom to withdraw from the research project at any stage and their
right to resist unwarranted intrusion. 

Secondly, because of their limited social power, children are vulner-
able to external influence and pressure. Parents and other adults exer-
cise proxy consent for children, and children’s institutionalization in
extra familial care centres, schools and other settings further reduces
their power to exercise independent decision-making concerning their
research participation. Although the assent of children is often encour-
aged, it will usually be difficult for them to dissent from participating in
a research project which has already secured parental permission or the
backing of the institution in which the children are found. 

Thirdly, children are vulnerable as research participants because of
their ambiguous legal status as minor that both protects and limits
their rights.8 Because of this status, parents tend to take important
decisions not only on the participation of their offspring in research
but also on other matters such as the disposition of research materials
and the use of direct benefits from the research participation. The
assumption is usually that the parents are acting in the best interest of
their offspring but this may not always be the case as the decision of
some parents may well be motivated by their own selfish ends. 

Finally, participation in some forms of research may involve subject-
ing people to pain, to failure, or to some stressful manipulation that
may violate their autonomy in the short term or could result in some
enduring change. These risks are multiplied in the case of children
because of their immaturity. 

For these reasons children tend to have little control over many
crucial aspects of their research participation that are guaranteed
adult participants. The younger the child, the more vulnerable they
are in their research participation because of the enhanced limitation
in cognition and reasoning, experience, social power and other
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features that limit their capacity to protect their rights as research
participants.9 In most cases, research procedures that would be
extremely stressful for an infant may have a negligible effect on a
juvenile. The general assumption is that vulnerability decreases with
age but there are, however, some risks that increase with the child’s
increasing age. For example, a juvenile is uniquely vulnerable to risks
such as threats to self-image when answering a questionnaire that may
require disclosure of his poor academic performance, which is
unlikely to be felt by an infant or a very young child. 

These characteristics of children usually make it imperative that
special consideration and protection is accorded them when they are
used as research participants. This protection is usually provided in
the form of ethical and legal rules and guidelines. The possible form
and scope of this is now examined. 

3. SOME RELEVANT ETHICAL PRINCIPLES 

Ethical considerations have always accompanied all forms of research,
especially where this involves the use of human participants but the
historical origin of current ethical principles for conducting research
with children arises from the Nuremburg Trials, which took place after
the Second World War. The Nuremberg Code that emerged from this
set out statements of certain moral, ethical and legal principles relat-
ing to research involving human subjects. In 1964 the World Medical
Assembly adopted the Declaration of Helsinki to provide guidance for
physicians in biomedical research with human subjects. This was
amended in 1989 and 1996 and now includes an examination of the
issue of children as research subjects.10 

Certain fundamental principles have now become widely accepted
and are particularly relevant as a guide in the conduct of social
research involving children. The key ethical principles can be summa-
rized under four main heads viz, autonomy; nonmaleficence; benefi-
cence; and justice. Unlike legal principles, none of these principles is
absolutely binding, although some philosophers argue that ethical
principles are prima facie binding in the sense that they are binding in
all situations except when in conflict with equal or greater duties.11 It is,
however, submitted that this is only true to the extent that the researcher
is operating within the framework of a professional association that has
adopted these principles in its code of practice. 

A. The Principle of Autonomy 
In this context, the principle of autonomy, which is often referred to
in literature on ethics in the social sciences as the principle of self-
determination or respect for persons, refers to behaviour that is both
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voluntary and intentional.12 Respect for the principle of autonomy
means respect for the inherent freedom and dignity of each person,
even children. In other words, because they are human beings, all chil-
dren should be free to make choices for themselves because a person
without the freedom to do so is a person without dignity. The principle
of autonomy, which is the chief aspect of the principle of respect for
persons, derives from Kant’s concept of ‘self-legislating will’, and his
notion that people are ends in themselves, and should never be
treated solely as a means to another end.13 

In its broadest sense, the principle of autonomy or respect for persons
mandates the right to considerable self-determination in the research
process and respect for the wishes and decisions of research partici-
pants as well as their values and beliefs.14 This is reflected in the general
requirement of informed consent, respect for privacy, confidentiality
of research material and the recognition of their right to withdraw
from the research process at any time. The right to privacy as part of
the respect for autonomy means that a person should have the power
to decide what information about himself he wants to share, and a
right to control what others know about his private life. 

The exercise of Kant’s ‘self-legislating will’ requires two basic ingre-
dients; first an authentic, well-developed self; and an independent
capacity to rule the self. One sense of autonomy that focuses on
these cognitive elements has been termed ‘autonomy as effective
deliberation . . . ’. This means action taken where a person believed
that he or she was in a situation calling for a decision, was aware of the
alternatives and the consequences of the alternatives, evaluated both,
and chose an action based on that evaluation.15 

The principle of autonomy is basically the first principle that research
ethicists begin with and requires researchers to recognize and respect
the self-concept and capacity for self-rule of children in all decisions
related to the research process, although the extent to which this will
apply will depend on a number of factors, particularly the child’s age
and maturity. 

As Michael Freeman (1997) points out, to respect a child’s autonomy
is to treat that child as a person and as a right-holder.16 It is clear that
we can do so to a much greater extent than we have hitherto assumed.
However, the principle does not prevent us from recognizing that chil-
dren are sometimes and in certain situations not in a position to act in
a fully autonomous manner. 

B. The Principle of Nonmaleficence 
The principle of nonmaleficence has its roots in medical ethics and is
often associated with the Hippocratic oath, which physicians take.17

The Latin form of the principle of nonmaleficence, primum non nocere,
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translated as ‘first, do no harm’, has been referred to as the ‘most funda-
mental ethical principle for medical and human service professionals’.18 

This principle requires researchers not only to avoid any harm to
research participants, whether intentional or negligent, but also to
minimize any risks of such harm however minor the risk may be. How-
ever, the duty of nonmaleficence, it has been said, does not require
omniscience, just knowledge and careful, prudent judgment.19 It does
mean that a researcher should not use children in any research that he
knows, or should know, is likely to do some harm, whether physical or
psychological to them. Whilst he may weigh and balance the risks
involved and the benefits to be derived, special considerations and reg-
ulations appropriate for weighing the risks and benefits of research
involving the use of children are usually provided in many professional
codes of practice.20 

C. The Principle of Beneficence 
The principles of nonmaleficence and beneficence function hand-in-
hand in the ethical analysis of research. Although the former is obliga-
tory and the latter supererogatory in ethical analysis, both require
some justification for research procedures that involve any meaningful
and identifiable risk to participants. Beneficence, in essence, adds
responsibility to the duty to avoid harm. It imposes on researchers, a
duty to design and carry out research, especially where this involves
children, in a way that maximizes possible benefits and minimizes pos-
sible harms. It thus suggests a more active and far-reaching category of
moral obligation than nonmaleficence. 

Because a large amount of social research with children does not
benefit the research subjects directly, it is therefore imperative that the
benefits to other children must clearly outweigh any risks to the sub-
jects themselves.21 For example, when research involves such sensitive
matters like a child’s use of drugs or alcohol at school, where a breach
of confidentiality might include a disclosure to the school authorities
or the child’s parents, the principle of beneficence requires that the
possible psychological and social impact of such disclosure must be
considered in advance by the researcher. This principle requires that
such risks must be fully discussed with the participants before the
research is embarked upon. 

D. The Principle of Justice 
In this context, the principle of justice simply means the obligation on
researchers to act fairly, impartially and in a non-discriminatory man-
ner. This requires the unique vulnerabilities of children to be taken
into account in the design of the research procedures as well as its
implementation. 
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The principle of justice also requires that there should be no bias
towards the research subjects on the basis of age, race, gender, culture
and any other variables that are irrelevant to the research process.22

Nevertheless, the different backgrounds and characteristics of the chil-
dren, which may affect the design and implementation of the
research, should be taken into account. For as Aristotle said ‘justice
means treating equals equally and unequals unequally, in proportion
to their inequality’.23 The principle of justice is also at the root of
codes of practice of many professional bodies that prohibit discrimi-
nation. Finally, this principle also demands that a research project
should not unduly involve persons from a group that are unlikely to be
among the beneficiaries of subsequent applications. This is parti-
cularly so when the researcher requires the involvement of children.
However, if the only way to provide some possible benefit to children
is to conduct research using other children, some ‘minimal level of
risk’24 may be justified by the prospect of future benefits. 

4. SOME APPLICABLE LEGAL PRINCIPLES 

There is no specific legislation in Botswana dealing with the conduct
of research using children. Nevertheless, there are a number of well-
established common law principles that can be applied by way of analogy.
The main legal rights that can be inferred from the established common
law principles to protect children involved in research are the rights to
informed consent; privacy, and confidentiality. 

A. The Right to Informed Consent 

General principles on informed consent 
As a general rule, a person can be involved in a research process only
if he consents to it. Such consent, or strictly speaking, informed con-
sent, is valid in law only if it is given willingly, without duress, force or
fraud and is given by a person who is legally competent to do so and is
based on a full knowledge of the nature of the research as well as an
appreciation of any risks involved in the process. Informed consent is
closely linked with the principle of autonomy, which acknowledges
the right of every human being to a say in all matters that directly
affect his person. 

Voluntariness of consent presents special problems with children
because they often lack the mental and legal capacity to consent to
their own participation in the research process. They are unlikely to
fully understand the abstract information relating to the research,
including the fact that it is research. 
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Be that as it may, under the predominantly Roman-Dutch legal prin-
ciples which apply in Botswana, the general rule appears to be that a
child under seven (an infans) has no right to consent to participate in
a research process unless this has been permitted by his parents or
guardians. For a child over seven and below the age of majority, that is
21 years, his consent and in many situations, that of his parents or
guardians, is required. 

The child’s right to consent 

Where the child’s participation in a research process is based on a con-
tract, then the ordinary rules relating to the contractual capacity of
children will apply.25 The general principle in Roman-Dutch law is that
a child is considered to be immature throughout his minority and is
thus not bound by any contract that he signs.26 In the words of Tindal
JA in Dhanabakium v Subramanian,27 ‘a minor cannot bind himself by
contract without the assistance of his guardian subject to certain quali-
fications’ The only situation where the child’s consent alone to a con-
tract to participate in a research process is entirely binding and
enforceable at the behest of the child, is where the contract calls for
performance only from the researcher and not from the child and is
entirely to the child’s advantage.28 It is however difficult to conceive of
a situation arising under these circumstances whereby the child will
come under no obligation. Such an exceptional situation may well
arise where the researcher undertakes to perform an obligation but
stipulates that no action can be taken against the child who refuses to
perform his part of the obligation; for example, an agreement to pay
the child a certain sum of money irrespective of whether the child
actually participates in the research process or not.29 

It is possible to contrast this approach to what obtains under English
law where the common law also applies and the situation in the US
where it is subject to statutory law. 

In England, the principles established in the epoch-making decision
in Gillick v Norfolk and Wisbech Area Health Authority,30 although dealing
with the consent of children in the context of medical treatment, have
been applied to a variety of other situations.31 This decision lays down
the principle under which a child under the age of 16 years, provided
he has achieved a sufficient understanding and intelligence to enable
him to fully understand, has the right to consent to participation in a
research project. In the more recent case of Re E,32 the court noted
that although the child was intelligent enough to give his consent, he did
not have a full understanding of the implications of such a decision. It
held that whilst the court should hesitate to interfere with a decision
taken by the child, in deciding whether to dispense with the child or the
parent’s consent, the welfare of the child is the first and paramount
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consideration. The position in English law is therefore that the child
has a right to consent arising under the common law and under some
statutes, although the courts have a right to override such consent, if it
was not made in the best interests of the child.33 

In the US, professional codes, statutes and, administrative regula-
tions have shaped the law on children’s consent to research, with the
courts playing a less important role.34 Federal regulations for research
using children explicitly recognize that children are entitled to exercise
an influence on decisions about their research participation, inde-
pendent of their parents’ decisions.35 Although these regulations
require that parents should be adequately informed and that they
must be asked to decide whether to allow their child’s participation,
their ‘consent’ is not a condition that automatically paves the way for
the child to participate in the research. Their role is seen as that of
deciding to ‘permit’ or ‘deny’ their child’s participation. Whilst
‘denial’ blocks the child’s participation, ‘permission’, unlike ‘consent’,
does not automatically allow the child to participate because federal
regulations give the child the role of deciding to ‘assent’ or ‘refuse’.
The child’s research participation therefore involves a combination of
parental permission plus the child’s assent. Parental denial of permis-
sion or the child’s refusal negates the child’s participation. This
approach seeks a balance in providing adequate protection in two
respects. Firstly, to cater for the fear that the child may not adequately
understand the research project to which he is consenting or lacks
the capacity to give his consent voluntarily. Secondly, there is a
safeguard in that the parents can be assumed to have the ability to
make a voluntary, non-pressured consent or refusal, but this is bal-
anced by the recognition of the fact that the child may have good rea-
sons for not wanting to participate in the research that should not be
ignored.36 

Dispute between parent and child and court involvement 

A difficult situation may arise where there is disagreement between the
child and his parents. Where it is not possible to reconcile the parties,
the matter may come before the courts. Insofar as the Roman-Dutch
law is concerned, the rule that a child under seven has no contractual
capacity means that the decision has to be taken by the parents or
guardians. In spite of this, the courts have inherent powers not only to
review all contracts involving children who have not reached their age
of majority but also all those in which there is a dispute between the
child and the parents or guardians over the issue of consent to the
child’s participation. In the exercise of this inherent power, the court
could, acting in the best interests of the child, override the consent of
either or both the child and the parents.37 
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The more developed rules in the US provide a useful guide as to
when the courts can intervene and override the consent of either the
child or the parents or both. The regulations allow for the child’s deci-
sion-making power to be by-passed in two main situations. Firstly, where
the research is very important for the health or well-being of the child,
although it must be noted that social science research rarely offers any
substantial direct benefits to the actual participants.38 Secondly, where
the child cannot reasonably be consulted. This has usually been taken
to cover situations where the child cannot be made to understand what
will happen in the research or why the research is being done as well as
situations where the child has an impaired mental capacity. The regula-
tions also provide for four circumstances where the requirement of
parental or guardian’s permission may be waived.39 The first situation is
where the parents are incompetent. This may arise where the parents
have serious decision-making incapacities; for example, because of seri-
ous mental retardation or mental illness. The second situation is where
the parents are competent but unavailable. This could arise where the
parents’ or guardians’ participation would be impractical or impossible
to obtain and the research itself is potentially very important for society
and cannot be performed without the child’s participation. For exam-
ple, a researcher interviewing children who have run away from home
or who are involved with a gang will certainly not get cooperation from
the children if he were to insist on obtaining the permission of their
parents. Here the unavailability of the parents or guardians is a conse-
quence of the child’s control of access to them. A third situation is
where the parents are competent and available but in a non-beneficent
posture. This usually arises where there is a breakdown in the normal
parent–child relationship. Examples of this are where children have
been neglected or abused by their parents or turned over to child wel-
fare agencies. In such situations, it is no longer possible or safe to
assume that the parents will act beneficently to protect the child’s best
interest when granting permission. Parents who have abused their chil-
dren might be motivated by personal or self-protective interests to veto
the children’s participation in research designed to understand and
meet the needs of such neglected or abused children. Finally, the per-
mission of parents or guardians may be considered superfluous for
research involving matured children or adolescents whose capacities to
make research decisions are substantially the same as those of adults.
However, the relevant regulations implicitly recognize that when paren-
tal and guardian permission will not be obtained, a need arises to take
extra steps to protect children in such situations.40 These should ensure
that the children understand the proposed research and its purposes;
that they are in an autonomous position to assent or refuse to partici-
pate and remain free throughout to discontinue their participation if
they so desire. 
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On account of the complexity of the whole concept of informed
consent in this context and the uncertainty of the applicable legal
principles in Botswana, it is suggested that a researcher involved in a
project that requires the participation of children should follow the
following guidelines: 

— Ascertain the existence of any specific legislation or legal princi-
ples governing the situation; 

— find out if any procedures or codes of practice apply; 
— ensure that the interests of the children are adequately protected

by their parents, guardians or any other competent person; 
— fully identify and discuss the interests of all the parties involved.

The wishes of the children should be elicited and fully taken into
account; 

— ensure that all what is done is in the best interests of the children. 

B. The Right of Privacy 
The right to privacy is a well-recognized Roman-Dutch law principle.41 It
is one of those legal notions whose exact scope is still unsettled, fairly
confusing and, some will say, even muddled. Nevertheless, the various
definitions of privacy revolve around the idea of ‘withdrawal’, ‘being
let alone’, ‘solitude, intimacy, anonymity and reserve’, and ‘minimum
interference with one’s own life’.42 An injury to privacy therefore
involves any intentional and wrongful interference with a person’s
private and secluded existence that entitles the victim to sue for senti-
mental damages under the actio injuriarum. As a civil wrong, the theo-
retical division of the categories of invasion of privacy into four,
originally suggested by Prosser43 has proven useful in Roman-Dutch
law.44 According to this four-fold categorization, an invasion of privacy
may take the form of an unreasonable intrusion into the private
sphere; the public disclosure of private facts; the appropriation of a
person’s name or likeness; and placing a person in a false light.45 In his
illuminating work on privacy in research, Kelman (1977) has sug-
gested three senses of invasion of privacy directly relevant to social
science research: viz, exposure of damaging information, diminishing
a person’s control and liberty, and intrusion into a person’s private
space.46 

The important question here, however, is whether this right of
privacy that protects adults also extends to children. There is the
assumption that the secret lives of adults is important, but children as
well need freedom from total scrutiny in order to develop as persons,
at first in distinction from their parents, then from other adults, and
finally sometimes from their playmates and classmates.47 Research
has shown the importance of privacy to children.48 It is easy for
researchers to be cavalier about private matters, especially when
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children are involved. Even where researchers do make an effort to
protect the participants’ privacy, they are usually insensitive to the
idiosyncratic desires and concerns of children participants. This is
often because the personal privacy interests of children, which some-
times overlaps and sometimes conflicts with their family privacy, are
confused. 

One of the few cases that directly raised the issue of the privacy
rights of children in a research setting is the US case of Merriken v
Cressman.49 A Pennsylvania school district launched an experimental
programme to reduce drug abuse. The programme included adminis-
tration of a personality test purporting to identify potential drug abus-
ers, followed by various compulsory interventions, including
confrontational group therapy programmes, for those who met the
screening criteria. The testing programme was intended to create a
‘massive data bank’ for use by ‘superintendents, principals, guidance
counsellors, athletic coaches, social workers, PTA officers, and school
board members’. Parental consent was sought but without disclosure
of the risks associated with the programme. Student consent or assent
was not sought at all although the procedure ultimately was revised to
permit submission of blank questionnaires. Although the court acknowl-
edged that children have a fundamental right to privacy, it stopped
short of deciding the case on such terms. Instead it held that the peti-
tioner’s mother had suffered an invasion of her constitutional right to
privacy because the personality test included: 

such personal and private questions as the family religion, the race or skin
colour of the student . . . the family composition, including the reason for the
absence of one or both parents, and whether one or both parents ‘hugged
and kissed me when I was small, tell me how much they love me, enjoyed talk-
ing about current events with me, and make me feel unloved’.50 

The Merriken case illustrates how social science research involving
children can infringe not just the privacy rights of third parties (for
example parents or guardians) but also those of the children them-
selves. It also shows the degree of intrusiveness that may accompany
what may pass for simple innocuous questions in a questionnaire.
What is usually at risk in the research process is what has been referred
to as the invasion of informational privacy. Informational privacy has
been defined as encompassing an individual’s freedom from excessive
intrusion in the quest for information and an individual’s ability to
choose the extent and circumstances under which his beliefs, behav-
iour, opinions, and attitudes will be shared with or withheld from
others.51 Notwithstanding the absence of much litigation on this, it is
not difficult to see how a researcher could easily be involved in a legal
suit for invasion of privacy because of the perceived intrusiveness of
some of the questions used in his questionnaire. A researcher should
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therefore follow a number of important guidelines in order to avoid
an action for invasion of privacy: 

— The privacy interests of both children and their families must be
taken into account when designing a research project involving
children. 

— The disclosure of deeply private information or one that can sub-
ject a child to shame or embarrassment should be avoided. 

— The research should be designed to be no more intrusive than is
absolutely necessary and no matter how minimal the intrusion,
the participant must be informed about this and his consent
obtained. 

Although the exact rules are not well settled, there is no reason to
assume that a violation of a child’s right to privacy in a research project
will not be sanctioned in much the same way as that of an adult. But
perhaps the major problem with research using children is the high
risk of disclosure of the information to third parties. Is there any guar-
antee of confidentiality? 

C. The Right to Confidentiality 

The nature of the duty to confidentiality 
Generally, the concept of confidentiality presupposes a relationship of
intimacy or trust between two or more persons in whom private or
secret information is shared on the understanding that this informa-
tion will not be repeated to an unauthorized person or persons. The
legal duty of confidence is a common law principle enforceable
through an action for breach of confidences and has at least three
features.52 Firstly, that the information must be of a confidential
nature in the sense that the information is inaccessible to the public.
In other words, ‘it must not be something that is public property and
public knowledge’.53 Secondly, the information must have been com-
municated in circumstances importing an obligation of confidence.54

Finally, the enforcement of confidentiality in the circumstances must
not be unreasonable. 

Researchers, like other professionals, clearly owe a duty of care over
keeping confidential information that they receive about those
involved in the research project. What is less clear and somewhat con-
troversial is whether this duty extends to information obtained in the
course of research involving the use of children. The reasons for this
uncertainty are aptly summarized by Mulvey and Phelps thus: 

Decisions about . . . [the maintenance of confidentiality] are complicated in
the case of juveniles because juveniles are not fully autonomous individuals in
the eyes of either their communities or their parents, and the interests of
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both the family and the community must figure into the calculation of the
limits of the confidentiality contract. The community has a justifiable stake in
fostering the development of responsible citizens and in maintaining public
safety; the family has a privacy interest in raising children according to its own
standards, rather than those of . . . [researchers] or state agencies. The confi-
dentiality issue becomes troublesome when the . . . [researcher] possesses
information that would be seen by either of these parties as essential to their
professional role. The basic difficulty in these cases lies in the professional’s
felt sense of responsibility for pursuing the youth’s best interest or for
honouring privacy rights and placing the burden for intervention on other
parties involved with the youth.55 

These issues are still problematic even where one assumes that the
interests of parents, state authorities and children were congruent.
Sometimes, parents cannot properly discharge their parental duties
towards their children without the benefit of information that their
children would prefer to keep to themselves but which may have been
disclosed in the course of a research project. It is arguable that a spe-
cial relationship exists between a researcher and the children involved
in his research project that imposes on him a duty to respect their con-
fidences as part of the children’s right of privacy as well as their funda-
mental human rights. In other words, the right to confidentiality
applies to children in much the same way as it applies to adults. 

Exceptions to the right to confidentiality 

The right to confidentiality has never been absolute. The law, whilst
recognizing the right of people to have private information disclosed
in confidence to be protected, has also provided certain circumstances
where this protection will for various reasons be lifted. These excep-
tions are particularly important in the case of research involving chil-
dren because of the well-founded fear that strict insistence on keeping
all information acquired in this way confidential might be detrimental
to the proper rearing of children in certain situations or may deprive
society in general of the benefits of such research. The main circum-
stances when a researcher may be compelled to disclose confidential
information about children is now briefly examined. 

The first exception is disclosure with the consent of the child or his
parents. The consent of the parents alone may suffice for children
below seven provided such disclosure is in the child’s interest. For older
children, depending on whom the information is being disclosed to, the
consent of both the child and the parents may be necessary. Such con-
sent will be valid only where there is understanding and voluntariness
and is not impaired by any misrepresentation or fraud. 

Secondly, a possible exception is the so-called doctrine of shared
confidentiality, which arises from disclosure that the participants in
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a research must have foreseen as routine amongst the researcher and
his staff. An example of this is where clerical assistants in their normal
course of duty see the confidential information. 

Thirdly, there are usually certain very specific occasions where statute
law requires disclosure of information regardless of whether the child
or the parents consent. For example, Section 5(3) of the Botswana
Public Health Act 1981 contains a list of notifiable diseases, such as
smallpox and cholera. There is a duty to notify the Minister of Health
of anyone suffering from any of these diseases. Sections 54 and 57 of
the Botswana Criminal Procedure and Evidence Act 1986 also give the
police powers to seize and take any property in the course of carrying
out criminal investigations. In the absence of any qualification, these
powers could be used to seize confidential records, the contents of
which may eventually be disclosed in court.56 

Fourthly, a court may order a researcher who has received confidential
information and who had bound himself not to disclose the information
to third parties to break his confidences. However, since courts are
usually sensitive when dealing with matters concerning children a
researcher who honestly believes that disclosure would not only be
a breach of his duty of confidentiality, but may also be seriously pre-
judicial to the children involved in the research, may request the court
to respect his silence, or if this is refused, request that he gives his
information in writing so that it is not made public. In the unlikely
event that this is rejected, he will have no choice but to divulge or risk
imprisonment for contempt of court. 

Finally, the researcher may also be compelled on grounds of public
interest to divulge information obtained in the course of research
using children. Lord Goff explained this exception in these terms: 

. . . although the basis of the law’s protection of confidence is that there is a
public interest that confidences should be preserved and protected by the
law, nevertheless that public interest may be outweighed by some other count-
ervailing public interest, which favours disclosure. This limitation may
apply . . . to all types of confidential information. It is this limiting principle
which may require a court to carry out a balancing operation, weighing the
public interest in maintaining confidence against a countervailing public
interest favouring disclosure.57 

This is probably the most controversial exception and requires the
courts, in any given situation, to carefully weigh and balance the chil-
dren’s interest in maintaining confidence and the public interests in
favour of disclosure, without allowing one to unnecessarily predomi-
nate over the other. The main conclusion that can be drawn by way of
analogy from decided cases on this topic is that disclosure of confiden-
tial information obtained during a research project using children will
be sanctioned, against the wishes of the children and even contrary to
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their interests, where this is necessary for the protection of others
potentially at risk.58 But the risk must be really grave to justify this. 

On the whole, the main conclusion here is that a researcher work-
ing with children is apparently bound by the same legal principles that
impose a duty of confidence with respect to adults. Perhaps, the more
sensitive or intimate the revealed information, the greater the respon-
sibility for confidentiality. One very fundamental point that must act as
a guide to researchers in such situations is the very important duty to
inform the children involved in the research project of their right to
confidentiality and the exceptions to this. 

5. CONCLUSION 

It is clear from the preceding discussion that although children as
a class of research participants deserve special concern because of
their unique vulnerabilities, as compared to adults, little attention has
been paid to this in Botswana, as in many countries, with perhaps the
exception of the US. The result of this is that researchers using chil-
dren in their research projects are left with no established legal and
ethical framework to ensure that the interests of these children are
adequately protected. Nevertheless, a number of ethical and common
law principles, whose exact scope of application is uncertain, can be
invoked in certain situations. It can be argued that every research
project that involves children, more than any other, needs both moral-
ity and legality: the first without the second potentially exposes the
researcher to legal liability; the second without the first may make him
cruel. 

Children are not little adults but are developing and growing up
beings who have their own specific characteristics that must be taken
into account when involving them in research. There is therefore need
for legislation that defines the minimum standards of fair and decent
treatment of children who are research participants. Such legislation
must regulate the procedure to be followed in using children in
research, their rights vis-à-vis third parties such as their parents, guard-
ians, schools or other agencies responsible for their welfare, the
research setting and risks and the extent to which the age and develop-
mental stage of children will determine their participation. A combi-
nation of clear ethical guidelines that should feature in a code of
practice and legal principles that should feature in any law on the
matter has many advantages. It will reduce the research risks involved
in using children, whose participation is in many cases unavoidable
not only for their individual benefit but also for the benefit of society
as a whole. Legal certainty will also enable researchers to carry out
their work without fear of legal action. 
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